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TERMS OF  

CROSS-BORDER MERGER 

 

  

 

BETWEEN  

  

(1) Vivalis SA, a société anonyme à Directoire et Conseil de 

Surveillance incorporated under the laws of France, with a 

share capital of 3,201,413.55 euros, having its registered 

office at La Corbière - 49450 Roussay, registered with the 

Commercial and Companies Register of Angers under number 

422 497 560, duly represented by Franck Grimaud acting in 

his capacity as Chairman of the management board, 

 

 Hereinafter referred to as Vivalis or the Transferee Company 

 AND 

 2) Intercell AG, a joint-stock corporation (Aktiengesellschaft) 

incorporated under the laws of Austria, with a share capital of 

55,183,961 euros, having its registered office at Campus 

Vienna Biocenter 3, 1030 Vienna, Austria, registered with the 

Commercial and Companies Register of Vienna under number 

FN 166438m, duly represented by Thomas Lingelbach, acting 

in his capacity as member of the Management Board 

(Vorstand) and Chief executive officer and Reinhard Kandera, 

acting in his capacity as member of the Management Board 

(Vorstand) and Chief financial officer, 

 Hereinafter referred to as Intercell or the Transferor 

Company. 

 

 The Transferee Company and the Transferor Company are 

hereinafter together referred to as the Parties and each as a Party. 
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 WHEREAS: 

 

 The terms of this merger plan (the Merger Plan) have been 

prepared by and between the management board (Directoire) of the 

Transferee Company and the management board (Vorstand) of the 

Transferor Company for the purpose of merging the Transferor 

Company into the Transferee Company which will take the form of 

an European Company simultaneously with the Merger, in 

accordance with the applicable European law as well as with non-

conflicting provisions of the laws governing each of the Parties, 

namely: 

 

 • Council Regulation (EC) n°2157/2001 dated 8 October 2011 on 

the statute of the European Company (Societas Europaea or SE) 

(the Council Regulation) and Council Directive 2001/86/CE 

dated 8 October 2001 supplementing the statute for a European 

Company with regards to the involvement of employees (the SE 

Directive); 

 

 • the provisions under French law of articles L. 229-1 et seq. of the 

French Commercial Code transposing the above-mentioned 

European legislation and articles L. 236-25 et seq. of the same 

code as well as the legal and regulatory provisions applicable to 

mergers between French companies which do not conflict with 

the aforementioned; and 

 

 • the provisions under Austrian law of the Austrian Act on the 

statute of the European Company (Societas Europaea or SE) 

transposing the Council Regulation (the Austrian SE Act), 

paragraphs 219 et seq. of the Austrian Stock Corporation Act as 

well as the legal and regulatory provisions applicable to mergers 

between Austrian companies which do not conflict with the 

aforementioned. 

 

 According to Articles 20 seq. of the Council Regulation and Article 17 

of the Austrian SE Act, the Merger Plan shall include the following 

details: 

 

 • Article 20§1 a) of the Council Regulation: the name and 

registered office of each of the merging companies together 

with those proposed for the SE. 

Such information is provided in Sections A, B and E b. of the 

Merger Plan; 

 

 • Article 20§1 b) of the Council Regulation: the share-exchange 

ratio and the amount of compensation. 

Such information is provided in Section 3.1 and E b. of the 

Merger Plan; 

 

 • Article 20§1 c) of the Council Regulation: the terms for the 

allotment of shares in the SE. 

Such information is provided in Section 3.2 of the Merger Plan; 

 

 • Article 20§1 d) of the Council Regulation: the date from which 

the holding of shares in the SE will entitle their holders to share 

in profits and any special conditions affecting that entitlement. 

Such information is provided in Section 3.2 of the Merger Plan; 

 

 • Article 20§1 e) of the Council Regulation: the date from which 

the transactions of the merging companies will be treated for 

accounting purposes as being those of the SE. 

Such information is provided in Section 6. of the Merger Plan; 
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 • Article 20§1 f) of the Council Regulation: the rights conferred by 

the SE on the holders of the shares to which special rights are 

attached and on the holders of securities other than shares, or 

the measures proposed concerning them. 

Such information is provided in Sections 7.3 and 7.8 of the 

Merger Plan; 

 

 • Article 20§1 g) of the Council Regulation: any special advantage 

granted to the experts who examine the Merger Plan or to 

members of the administrative, management, supervisory or 

controlling organs of the merging companies. 

Such information is provided in Section 8.4of the Merger Plan; 

 

 • Article 20§1 h) of the Council Regulation: the articles of 

association of the SE. 

The articles of association of the SE will be substantially in the 

form attached as Schedule 1 to the Merger Plan. 

Such information is provided in Section E b. and in Schedule 1 to 

the Merger Plan; 

 

 • Article 20§1 i) of the Council Regulation: information on the 

procedures by which arrangements for employee involvement 

are determined pursuant to Directive 2001/86/CE. 

Such information is provided in Section 8.3 and Schedule 4 of 

the Merger Plan. 

 

 • Article 25§3 of the Council Regulation: Exit Right of the 

Transferor Company Shareholder and relating cash 

compensation. 

Such information is provided in Section 7.5 of the Merger Plan. 

 

 • Article 25§3 of the Council Regulation: Right of objection to the 

share exchange ratio for the Transferor Company Shareholders. 

Such information is provided in Section 7.6 of the Merger Plan. 

 

 • Article 24 §1 a) of the Council Regulation: Rights of creditors of 

the Transferor Company. 

Such information is provided in Section 7.4 of the Merger Plan. 

 

 • 24§1 b) of the Council Regulation: Right of holders of bonds of 

the Transferor Company and right of stock option holders of the 

Transferor Company. 

Such information is provided in Sections 7.8 and 7.9 of the 

Merger Plan. 

 

 • Article 17 of the Austrian SE Act: The conditions of the cash 

compensation offered to shareholders of the Transferor 

Company who have objected to the cross-border merger. 

Such information is provided in Section 7.5 of the Merger Plan. 

 

 • Information on the measures adopted to avoid a prohibited 

capital releasing effect is included in Section 7.13. 

 

 The merging companies may include further items in the Merger 

Plan. 

 

 (A)  Presentation of the Transferor Company (Article 20 §1 

a) Council Regulation) 
 

 a. Purposes: 

 

 The Transferor Company is Intercell AG a joint-stock corporation 
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incorporated and governed by the laws of Austria with its corporate 

seat in Vienna and the business address at 1030 Wien, Campus 

Vienna Biocenter 3 and whose purpose is, according to article 3.1 of 

its articles of association: 

 

 ---- the research and development in the fields of biomedicine and 

pharmacology; 

---- the commercial exploitation of patents and know-how; 

 ---- the participation in and lease of enterprises of any kind except 

for enterprises rendering banking services; and 

 

 ---- the trading of goods of all kinds and rendering of services in the 

areas of automatic data processing and information technology. 

 

 In addition, the Transferor Company is entitled to enter into all 

business transactions and to take all measures, except in the field of 

banking, necessary or appropriate to pursue its corporate purpose, 

including, without limitation, participations in other enterprises and 

companies and the establishment of branch offices or subsidiaries in 

Austria or abroad. 

 

 History of the Transferor Company 

 

 The Transferor Company is a company that was formed on 

3 December 1997 as Intercell Biomedizinische Forschungs-und 

Entwicklungs GmbH and which was registered with the companies 

register of the Commercial Court of Vienna on 13 January 1998. 

 

 On 28 September 2000, the shareholders approved the conversion of 

Intercell Biomedizinische Forschungs- und Entwicklungs GmbH into a 

joint stock corporation, and on 28 October 2000 it was registered in 

the companies register as Intercell Biomedizinische Forschungs- und 

Entwicklungs AG. 

 

 In May 2003, Intercell Biomedizinische Forschungs- und Entwicklungs 

AG’s name was changed to Intercell AG. This change was registered 

in the companies register on May 24, 2003.  

 

 Since February 28, 2005 the Transferor’ shares of common stock have 

been traded on the prime market segment of the Vienna Stock 

Exchange under the symbol “ICLL”. 

 

 The Transferor Company has two wholly-owned subsidiaries, namely 

Intercell USA Inc., a Delaware corporation with its corporate seat in 

Gaithersburg, Maryland, USA and Intercell Biomedical Ltd with its 

corporate seat in Livingstone, Scotland, United Kingdom. 

 

 b. Registration date: 

 

 The Transferor Company was registered with the companies register 

of the Commercial Court of Vienna on 13 January 1998 for an 

indefinite period of time. 
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 c. Share capital and securities: 

 

 The share capital of the Transferor Company is divided into ordinary 

shares. Equity-linked securities of the Transferor Company have also 

been issued. 

 

 Ordinary shares 

 

 As of the date hereof, the Transferor Company has an issued share 

capital of 55,183,961 euros, divided into 55,183,961 shares of 

common stock with no par value with a calculated notional amount 

of 1 euro per share. The 55,183,961 shares include 301,748 shares of 

common stock the Transferor Company holds as treasury stock. The 

shares of common stock are in bearer form, are freely tradable and 

are fully paid-up and non-assessable. There are no shares of any 

other class of capital stock outstanding. 

 

 The ordinary shares of the Transferor Company are admitted to 

trading on Wiener Börse (VSE: ICLL). 

 

 Convertible Notes 

 

 In February 2011, the Transferor Company placed 33,000,000 euros 

of senior unsecured convertible notes due 2014 in an international 

private placement with institutional investors, with each convertible 

note having a principal amount of 110,000 euros (the Convertible 

Notes). 

 

 The Convertible Notes have a conversion price of 11.43 euros and a 

fixed rate coupon of 6 percent per annum which is payable quarterly 

in arrears. Principal and interest payments may be paid in cash or, 

subject to minimum thresholds in trading volumes and values, in 

shares of the Transferor Company, at the sole option of the 

Transferor Company. 

 

 The terms and conditions of the Convertible Notes include change of 

control provisions which provide for an adjustment of the conversion 

price, depending on the time and the price of a change of control and 

for a minimum redemption price of 120 percent of the nominal value 

of the Convertible Notes. According to terms and conditions of the 

Convertible Notes, the principal amount shall amortize in eleven 

equal instalments, on April 1, July 1, October 1 and January 1 of each 

year during the term of the Convertible Notes. The holders of the 

Convertible Notes may, at their sole option, choose to defer quarterly 

redemption of the instalments to the date of maturity of the 

Convertible Notes. On the date of maturity, the whole of the then 

outstanding principal amount will become due. As at the date hereof, 

an amount of 17.8 million euros of principal amount has been 

redeemed in cash. 

 

 The Convertible Notes have been included in the unregulated third 

market (operated as a multilateral trading facility) of the Vienna 

Stock Exchange (ISIN AT0000A0NU12). 

 

 As of the date hereof, the Transferor Company has 15,000,000 shares 

of conditional capital it holds as stock available for the grant of 

conversion or subscription rights to the subscribers of the Convertible 

Notes. 

 

 ADR 

 

 In May 2009, the Transferor Company launched a Level 1 ADR 

program. The Bank of New York Mellon has been appointed as the 
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Transferor Company’s depositary bank for this program and is 

responsible for issuing ADRs. Each ADR represents one Transferor 

Company ordinary share. ADRs are denominated in U.S. dollars and 

trade on the over-the-counter markets. Transferor Company ADRs 

are quoted on the OTCQX International market under symbol INRLY. 

 As the date hereof, the number of ADRs amounts to 4,345. 

 

 Stock Options 

 

 The Transferor Company has adopted 5 stock option plans for 

employees and members of the management in 2000, 2001, 2006, 

2008, and 2011. Other stock options were granted to the supervisory 

board members by the Transferor Company’ shareholders (the 

Stock Options). 

 

 As of the date hereof, the Transferor Company has 2,341,426 Stock 

Options outstanding, and it has 5,789,457 shares of conditional 

capital it holds as treasury stock available for the exercise of Stock 

Options. The outstanding stock options were issued under the stock 

option plans 2008 and 2011. 

 

The Stock Option plans 2008 and 2011 include a change of control 

provision. Pursuant to this provision, all outstanding Stock Options 

become exercisable if more than 50 percent of the outstanding 

voting rights of the Transferor Company (be it through an acquisition, 

merger or transfer of essentially all of the assets of the Transferor 

Company) by a single party or two or more parties acting in concert, 

are taken over. However, the Transferor Company has in such a case 

the right to make a cash settlement, provided that the same value 

per share paid in the transaction is applied for calculating the cash 

compensation amount. 

 

 d. Shareholding: 

 

 As of the date hereof, the main shareholders of the Transferor 

Company are the following: 

 

 � Novartis:    14.9% 

� Management:   0.3% 

� Float free:   84.2% 

� Treasury shares:   0.5% 

 

 e. Voting Rights: 

 

 At all shareholders’ meetings, each common share entitles the 

holder to one vote per share. 

 

 f. Management: 

 

 As required by the Austrian Stock Corporation Act, the Transferor 

Company has a two-tier board system consisting of a management 

board and a supervisory board. The two boards are separate, and no 

individual may serve on both boards simultaneously. 

 

 The members of the management board are as at the date hereof: 

 

 � Mr Thomas Lingelbach, CEO; and 

� Mr Reinhard Kandera, CFO. 

 

 The members of the supervisory board are as at the date hereof: 

 

 � Mr Thomas Szucs; 

� Mr Ernst Günter Afting; 
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� Mr Michel Gréco (Article (C) b) 

� Mr James Sulat; 

� Mr Hans Wigzell and 

� Mr Alexander von Gabain.  

 

 Mr Thomas Szucs is chairman of the supervisory board and Mr Ernst 

Günter Afting is his deputy. 

 

 g. Financial year: 

 The Transferor Company’s financial year begins on 1 January and 

ends on 31 December of each year. 

 

 h. Tax: 

 The Transferor Company is an Austrian tax resident and is subject to 

corporation tax in Austria. 

 

 i. Employees: 

 

 As of 31 December 2011, the number of full-time employees was 

141.1. 

 Employees carry out their activity mainly in Austria. 

 

 In addition, Intercell USA, Inc had, as of December 31, 2011, 31 full-

time employees, who carried out their activity mainly in the US and 

Intercell Biomedical Ltd had, as of December 31, 2011, 91.6 fully-

time employees, who carried out their activity mainly in Scotland. 

 

 (B)  Presentation of the Transferee Company (Article 20 §1 

a) Council Regulation) 
 

 a. Purposes: 

 The Transferee Company is Vivalis SA a société anonyme 

incorporated under the laws of France with its corporate seat and its 

business address at La Corbière – 49450 Roussay, whose purpose is 

to: 

 
 - produce, control and commercialize any goods, services or 

research programs with uses in human and animal health 

using molecular and cell biology technologies or any 

techniques relating thereto; 

 
 - in particular, the manufacturing, import, export, 

commercialization and distribution of medicines intended 

for human use and for human experimentation; and 

 

 - more generally, any industrial, commercial, financial, 

movable or immovable operation directly or indirectly 

relating to the corporate purpose or which may facilitate its 

operation, achievement or development.  

 

 History of the Transferee Company 

 

 Established in 1999 by Group Grimaud, the Transferee Company was 

born of a meeting between industrialists in avian genetic selection 

located in the region of Nantes and a team of INRA / CNRS / ENS 

scientists at Lyon. Initially specialised in avian transgenesis, the 

Transferee Company has today become a biopharmaceutical 

company that markets innovative cellular solutions for the 

production of vaccines and therapeutic proteins and that develops 

treatments for diseases which do not respond to medical treatment. 

 

 Thanks to the experience gained in therapeutic proteins, the 

Transferee Company in early January 2010 acquired all the shares of 
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Lyon-based Humalys S.A.S. Established in 2007 by five founders with 

a long experience in immunology, this company has accumulated a 

unique expertise that makes it possible to identify from human 

donors antibodies useful in fighting specific diseases.  

 

 Humalys transferred all its assets to the Transferee Company on 31 

January 2011.  

 

 In 2011, the Transferee Company acquired from SC WORLD, a 

Japanese company, the technology for the high-throughput 

screening of antibodies from B lymphocytes, the so-called ISAAC 

technology. By combining Humalex and ISAAC technologies, the 

Transferee Company was able to develop its own antibody discovery 

technology called the VivaScreen technology. 

 

 b. Registration date: 

 The Transferee Company was incorporated on April 7
th

, 1999 to the 

Commercial and Companies Register in Angers under number 

422 497 560 for a 99 year term that will expire on April 6
th

, 2098 

barring extension or early termination. 

 

 c. Share capital and securities: 

 

 As at the date hereof, the share capital of the Transferee Company 

amounts to 3,201,413.55euros and consists of 21,342,757 ordinary 

shares, each with a par value of 0.15 euro fully paid in, all from the 

same single class and bearing the same rights and obligations 

(the Existing Ordinary Shares). 

 

 The Existing Ordinary Shares are admitted to trading on the 

regulated market of NYSE Euronext in Paris (Euronext Paris) (code 

ISIN: FR0004056851). 

 

 There are no shares that do not represent capital.  

 

 Except for the stock options, equity warrants and free shares 

mentioned hereinafter, the Transferee Company did not issue any 

other equity securities outstanding as of the date of this document 

which would confer entitlement, through conversion, exchange, 

repayment, or exercise of a security or in any way whatsoever, to 

the allocation at any time or in the long term of securities, which are 

or shall be issued to this effect to represent a percentage of the 

capital or of voting rights. 

 Stock options and equity warrants 

 

 The Transferee Company has adopted six stock option plans 

successively dated 29 June 2001, 23 May 2002, 29 November 2002, 

3 November 2004, 13 September 2005 and 9 June 2009, under which 

10,927 options can be exercised as at the date hereof and entitling 

their holders to subscribe for 431,116 Transferee Company ordinary 

shares under the terms and conditions provided for under said plans.  

 

 Equity warrants  

 

 The Transferee Company issued equity warrants (designated as 

" BSA23") in 2011 which entitle their holders to receive 1 Transferee 

Company ordinary share on exercising 1 BSA23, at a subscription 

price per share of 5.17 euros. 

 

 As of the date of this document, there are 16,875 BSA23, entitling 

their holders to receive a maximum of 16,875 Transferee Company 

ordinary shares. 
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 Allocation of free shares 

 

 Pursuant to a first delegation given at the extraordinary 

shareholders’ meeting of 31 March 2007, the management board 

allocated freely 436,000 Existing Ordinary Shares to employees and 

corporate officers, in connection with which 348,834 have vested as 

of the date hereof and 28,166 are still vesting. 

 

 Pursuant to a second delegation given at the extraordinary 

shareholders’ meeting of 9 June 2009, the management board 

allocated freely 155,166 Existing Ordinary Shares to employees and 

corporate officers in connection with which none is vested as of the 

date hereof and 80,000 are still vesting.  

 

 At the extraordinary shareholders’ meeting of 10 June 2010, 

authorization was given to the management board to allocate 7,500 

free Transferee Company ordinary shares in one or more instalments 

to employees and corporate officers over the next 38 months. The 

management board to date has not made use of this authorization.  

 

 The extraordinary shareholders’ meeting of 7 June 2011 delegated to 

the management board the possibility of allocating 7,500 free 

Transferee Company ordinary shares in one or more instalments to 

employees and corporate officers over the next 38 months. The 

management board to date has not made use of this authorization. 

 

 The extraordinary shareholders’ meeting of 4 June 2012 delegated 

to the management board the possibility of allocating 157,000 free 

Transferee Company ordinary shares in one or more instalments to 

employees and corporate officers over the next 38 months. The 

management board to date has not made use of this authorization. 

 d.   Shareholding: 

 

 As at the date hereof, the main shareholders of the Transferee 

Company are the following: 

 

 � Grimaud Group:    51% 

� La Financière Grand Champ:   1.30 % 

� Individual shareholders from 

Grimaud Family:    1.70 % 

� Bearer shares:    39.47 % 

� Investors:    1.84 % 

� Members of management board:  2.41 % 

� Independent members of the 

supervisory board:   0.20 % 

� Registered private  

shareholders:    0.76 % 

� Employee shareholders  

without corporate office:   1.33% 

 

 As at the date hereof, the Transferee Company has not received any 

other notification of thresholds crossing. 

 e.   Voting rights: 

 At all shareholders’ meetings, each Existing Ordinary Share entitles 

the holder to one vote subject to the exceptions and limitations 

provided for in the law. 

 

 Nevertheless, shareholders may avail themselves of a double voting 

right in respect of registered Transferee Company ordinary shares 

they have been holding for at least two years under the conditions 

provided in the articles of association (the Double Voting Right). 

The number of shares to which a double voting right is attached as 

of the date hereof amounts to 9,403,241 Transferee Company 
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ordinary shares. 

 

 f. Management: 

 

 The Management of the Transferee Company is composed of a 

management board and a supervisory board. 

 

 The management board members of the Transferee Company are, 

at the date hereof, the following: 

 

 � Mr Franck Grimaud, President ; 

� Mr Majid Mehtali ; and 

� Mrs Céline Breda. 

 

 The members of the supervisory board members are, at the date 

hereof, the following: 

 

 � Mr Frédéric Grimaud, President ; 

� Group Grimaud La Corbière ; 

� Mr Joseph Grimaud ; 

� Mr Thomas Grimaud ; 

� Mr Alain Munoz (independent member); and 

� Mr Michel Greco (independent member). 

 

 g. Financial year: 

 

 The Transferee Company’s financial year begins on 1 January and 

ends on 31 December of each year. 

 

 h. Tax: 

 The Transferee Company is a French tax resident and subject to 

corporation tax in France. 

 i. Employees: 

 

 As at 31 December 2011, the number of Transferee Company 

employees was 109. 

 Given the complementarities of the product lines and their 

synergism, employees are not given any specific assignment within 

the Transferee Company.  

 

 Employees carry out their activity mainly in France.  

 

 (C)  Relationship between the Transferor Company 
and the Transferee Company 
 

 a. Capital links 

 

 As at the date hereof, the Transferee Company and the Transferor 

Company have no capital links.  

 

a.  b. Common directors 

  

The Transferee Company and the Transferor Company have a 

common company officer: Mr Michel Gréco is a member of the 

supervisory board of the Transferor Company and an independent 

member of the supervisory board of the Transferee Company. 

However, Mr Michel Gréco indicated that he intends to resign from 

his functions in the Transferor Company as from the date of this 

Merger Plan. 

 (D)  Rationale and purpose for the Merger 
 
 

 a. Rationale of the Merger 
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 The Merger is intended to create an integrated company with greater 

scale and diversification, strengthened financial profile and 

complementary talent and capabilities which the Management 

Boards of both Parties view as follows: 

 
 • Vivalis and Intercell have complementary business models which 

operate across the value chain. Valneva’s capabilities will range 

from discovery through pre-clinical and clinical development, 

manufacturing to commercialization. The combination of Vivalis’ 

validated and commercialized platform and pre-clinical 

capabilities with Intercell’s clinical development, manufacturing 

and commercialization expertise will create a fully integrated 

European biotech leader in vaccines and antibodies. 

 

• Valneva should benefit from a diversified revenue stream thanks 

to the contribution of IXIARO, Intercell’s marketed vaccine 

against Japanese Encephalitis Virus (JEV), and income from 

multiple, commercial licenses of Vivalis’ EB66 cell line, expected 

to generate royalty streams from both veterinary and human 

pharmaceutical licences, and VIVA|Screen
TM

 technologies, which 

has currently one commercial license with sanofi pasteur and 

one research program. 

 

• In addition to two commercial products, Valneva will have a 

broad portfolio of partnered clinical stage vaccines programs, 

including an EB66 based pandemic flu vaccine in Phase III, a 

Pseudomonas vaccine in Phase II/III and a vaccine against 

Tuberculosis in Phase II. 

 

• A portfolio of validated and commercialized technology 

platforms including the EB66® cell line for human and veterinary 

product development which is becoming the industry standard, 

the VIVA|Screen
TM

 antibody discovery platform and the IC31® 

novel adjuvant. 

 

• The companies expect to generate 5-6 million euros of cost 

synergies, on an annual run-rate basis, through the combination. 

These synergies will be derived from the consolidation of G&A 

expenditures, the rationalization of R&D platforms and from the 

partnering or divestiture of Intercell’s eMAB platform and of 

Vivalis’ CMO business. The synergies should be achieved within 

two years following completion of the Merger. 

 

• Valneva is expected to have a substantially improved financial 

profile with a combined cash balance as at 30 September 2012 

of 94 million euros, adjusted for the planned 40 million euros 

rights issue and the repayment of Intercell’s outstanding 

convertible bond. This enhanced financial position should 

improve the development of Valneva’s vaccine and antibody 

portfolio and de-risk the path to profitability. 

 

• Valneva’s management will combine the capabilities and 

experience of both Vivalis’ and Intercell’s management teams. It 

will be led by Thomas Lingelbach as President and Chief 

Executive Officer, Franck Grimaud as President and Chief 

Business Officer, Majid Mehtali as Chief Scientific Officer and 

Reinhard Kandera as Chief Financial Officer, who will together 

form the combined entity’s Management Board. 

  

 b. Objectives of the Merger 
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 The strategic objectives of Valneva are: 

1. To create a sustainable, independent and growing business 

driven by diversified revenues, the achievement of expected 

cost synergies and the enhanced financial profile and balance 

sheet strength.  

2. To focus on developing vaccine product candidates. Valneva 

intends to develop its broad vaccine portfolio including 

enhanced progression of its partnered vaccine programs. It is 

intended that this focus on development should result in 

additional commercial vaccine product(s) 

3. To maximize the output of its antibody and vaccine discovery 

engines for both internal and partners’ development programs. 

Valneva aims to become the partner of choice for novel 

antibody and vaccine discovery. Partnering should enable 

monetization of Valneva’s discovery technologies in the near-

term 

Valneva aims that these strategic objectives will result in robust and 

sustainable value creation for all of its shareholders and 

stakeholders. 

 

 

 (E)  Transactions preceding or following the Merger 

 a. Demerger of the operative business of the Transferor Company 

 The Merger is part of a two-stage transaction by the Transferor 

Company. This two-stage transaction will be implemented in 

consecutive legal steps: 

 

 � in a first step, a demerger of the operative business as well 

as the shareholding in Intercell USA, Inc and Intercell 

Biomedical Ltd by the Transferor Company to Intercell 

Austria AG (as described below); and 

 � in the second step, the Merger. 

 

 Completion of the Merger shall be preceded by a demerger of the 

operative business as well as the shareholding in Intercell USA, Inc 

and Intercell Biomedical Ltd of the Transferor Company to Intercell 

Austria AG, a stock corporation to be organized under the laws of 

Austria and wholly-owned by the Transferor Company (the 

Demerger) pursuant to section 1 (2) no.2 and section 17 of the 

Austrian Demerger Act (Spaltungsgesetz). 

 

 The Demerger shall include all the assets and liabilities of the 

Transferor Company as at the legal date of its completion, except the 

following items which shall be excluded from the scope of the 

Demerger (the Excluded Demerger Assets and Liabilities): 

 

 � the shares held by the Transferor Company in Intercell 

Austria AG;  

 

 � all rights and obligations attached to the Stock Option plans 

adopted by the Transferor Company as well as any 

outstanding options;  

 

 � all rights and obligations attached to the Convertible Notes 

issued by the Transferor Company; 

 

 � all rights and obligations attached to the ADRs issued by the 

Transferor Company;  

 



Convenience Translation 

 

 14

 � all treasury shares held by the Transferor Company;  

 

����  � at least one bank account of the Transferor Company; 

 

����  � certain securities held by the Transferor Company; 

 

����  � all agreements relating to the employment relationship of 

the management board (Vorstand) members of the 

Transferor Company;  

 

 � all agreements entered into with the Vienna Stock 

Exchange regarding the listing of the shares of the 

Transferor Company;  

 

 � all agreements entered into with advisors and auditors 

relating to the Merger; and 

 

 � the framework agreement entered into with the Transferee 

Company on the date hereof as well as any other 

agreement with the Transferee Company or any 

agreements relating to the Merger.  

 

 

 The legal completion date of the Demerger shall occur prior to the 

legal completion date of the Merger. 

  

 The economic effective date of the Demerger from an accounting and 

tax perspective shall be fixed retroactively as from 30 September 

2012 (24.00h CET) (the Demerger Economic Effective Date). All 

transactions of the Transferor Company as from the Demerger 

Economic Effective Date will be treated for accounting and tax 

purposes as those of Intercell Austria AG, apart from the transactions 

related to the Excluded Demerger Assets and Liabilities. 

 

 Accordingly, the assets and liabilities that will be transferred to the 

Transferee Company as part of the Merger will consist of the shares 

in Intercell Austria AG, as well as the other Excluded Demerger Assets 

and Liabilities. 

 

 In accordance with sections 17 no 5 of the Austrian Demerger Act in 

combination with section 220b para 2 of the Austrian Stock 

Corporation Act and section 3 para 4 of the Austrian Demerger Act, 

an Austrian audit firm will be designated as demerger appraiser 

(Spaltungsprüfer) and appraiser of the remaining net equity 

(Restvermögensprüfung) by order of the companies register of the 

commercial court of Vienna. The demerger appraisal will assess that 

the demerger agreement is complete and correct. The appraiser of 

the remaining net equity has to assess that the value of the assets 

remaining with the Transferor Company after the Demerger amounts 

at a minimum to the amount of stated share capital (Grundkapital) 

plus restricted reserves (gebundene Rücklagen) of the Transferor 

Company after the Demerger.  

 

 In compliance with the provisions of Austrian Demerger Act, no 

shares will be issued by Intercell Austria AG as consideration for the 

Demerger. 

 

 The shareholders’ meeting of the Transferor Company resolving on 

the Merger shall also approve the Demerger. 

 

 The registration in the companies register of the Commercial Court of 

Vienna of the Demerger will occur prior to the registration of the 

Merger. The Merger is conditional upon registration of the Demerger 
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in the companies register of the Commercial Court of Vienna. 

 

 Following completion of the Merger Intercell Austria AG will be a 

wholly-owned subsidiary of Newco SE. 

 

b.  b. Conversion into an European Company (Article 20 §1 a) Council 

Regulation and Article 20 §1 4) Council Regulation) 

 

 On the Completion Date, the Transferee Company will take the form 

of a European Company (Societas Europae - SE) and will  change its 

name and will take the name Valneva (Newco SE) and will adopt 

new articles of association. The draft of articles of association of 

Newco SE will be substantially in the form attached in Schedule 1 

hereto. Upon adoption of these new articles of association, the 

following will occur: 

 

 - the existing Double Voting Rights on the Existing Ordinary 

Shares will be terminated and a new double voting right 

scheme will be created with effective date at the expiry of a 

two year period after the Completion Date available for all 

shareholders of Newco SE; and 

 

 - a cap on voting rights will be created, pursuant to which a 

shareholder (or group of shareholders when acting in concert) 

may not exercise voting rights in excess of 29.9% of all the 

voting rights attached to all of the shares of Newco SE for a 

period of 5 years from the completion of the Merger. 

 

 Newco SE will be governed by a management board 

(the Management Board) and a supervisory board) (the Supervisory 

Board).  

 

 Once all Conditions Precedent set out in the Merger Plan have been 

satisfied, the Merger and the simultaneous formation of Newco SE 

shall take effect on the date on which Newco SE will be registered in 

France in accordance with applicable law and regulations. 

 

 c. Share Capital Increase 

 

 Following the legal completion of the Merger, Newco SE intends to 

proceed with a share capital increase with subscription rights for a 

proposed amount of 40,000,000 euros including premium (the 

Share Capital Increase).  

 

 The Share Capital Increase will be launched shortly after (and not 

earlier than 10 trading days following) the legal completion of the 

Merger. All shareholders of Newco SE at the launch date of the 

Share Capital Increase will be entitled to subscribe for new Newco 

SE ordinary shares on a pro rata basis at the same subscription price. 

 

 The new shares of Newco SE to be issued pursuant to the Share 

Capital Increase will be listed on Euronext Paris and on the Vienna 

Stock Exchange. 

 

 (F)  Financial statements used and appraisal methods 
 

 a) Financial statements used to determine the terms of the Merger 

 

 In order to determine the terms and conditions of the Merger, the 

Transferee Company and the Transferor Company have agreed to 

refer to the financial statements as follows: 

 

 • for the Transferee Company, the interim financial statements for 
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the period ending 30 June 2012, prepared on the basis of the 

methods and in accordance with the same principles as those 

applied to prepare the annual balance sheet for the financial year 

ended 31 December 2011; and 

 

 • for the Transferor Company, the pro forma accounts as at 30 

June 2012 prepared for the sole purposes of the Merger and 

taking into account the impact of the Demerger (the Transferor 

Company Pro Forma Accounts). 

 

 These financial statements are attached as Schedule 2 and 

Schedule 3 hereof, respectively. 

 

 b) Appraisal methods 

 In order to evaluate the assets and liabilities contributed by the 

Transferor Company, the Parties have agreed to take their 

estimated value on the basis of the Transferor Company Pro Forma 

Accounts, it being understood that those values are only indicative 

in as much as these assets and liabilities shall be transferred on the 

basis of their state and value on the Completion Date. 

 

 In order to determine the exchange ratio in connection with the 

Merger; i.e., the number of the New Ordinary Shares and Preferred 

Shares to be issued by the Transferee Company to shareholders of 

the Transferor Company in exchange for the shares of the Transferor 

Company, the Parties have estimated the economic value of each 

company relative to each other and then the relative value of each 

Transferor Company share in comparison with one Transferee 

Company New Ordinary Share and one Preferred Share. 

 

 In accordance with article L. 236-27 of the French Commercial Code 

and article R. 236-16 of the French Commercial Code, a report 

drafted by the management board of the Transferee Company and 

according to section 220a Austrian Stock Corporation Act by the 

management board of the Transferor Company explains the Merger 

in a detailed manner from a legal and economic standpoint, 

especially in relation to the share exchange ratio and the valuation 

methods used. The report issued by the management board of the 

Transferor Company also explains the terms and conditions of the 

cash compensation to be paid to the Transferor Company Exit 

Shareholders (see in detail Section 7.5 below). 

 This report will be made available to the Transferee Company 

shareholders at the Transferee Company registered office in 

accordance with article R. 236-16 of the French Commercial Code. 

This may also be downloaded from the the Transferee Company 

website at the following address: www.vivalis.com. 

 

 This report will be made available to the Transferor Company 

shareholders at the Transferor Company’s registered offices in 

accordance with section 221a of the Austrian Stock Corporation Act 

and may also be downloaded from the Transferor Company website 

at the following address: www.intercell.com. 

 

 c) Merger Appraisers 

 

 In accordance with the provisions of article L. 236-10 of the French 

Commercial Code, the Transferee Company will file a request with 

the President of the Commercial Court of Angers in order to obtain 

the appointment of a merger appraiser (the French Merger 

Appraiser) for the purposes of: 

 

-  - assessing the terms and conditions of the Merger; 
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 - checking that the relative value assigned to the shares of 

the Transferor Company and of the Transferee Company 

are relevant and that the Exchange Ratio is fair; 

 

 - assessing that the value of the contributions in kind made 

by the Transferor Company as part of the Merger is not 

over-estimated and assessing the special benefits which will 

be granted as part of the Merger; and 

 

 - preparing the report on the terms and conditions of the 

Merger as provided for in article L. 236-10 I of the French 

Commercial Code as well as the report on the value of the 

contributions provided for in article L. 236-10 III of the 

French Commercial Code. 

 

 The French Merger Appraiser will also have to assess the value of the 

rights attached to the Preferred Shares issued in the context of the 

Merger in accordance with articles L. 228-15 and L. 236-10 II of the 

French Commercial Code. 

 

 In accordance with the provisions of article 18 Austrian SE Act and 

section 220b of the Austrian Stock Corporation Act, the supervisory 

board of the Transferor Company will appoint a merger appraiser 

(the Austrian Merger Appraiser), for the purposes of: 

 

-  - checking whether the proposed Exchange Ratio is 

adequate, 

 

 - appreciating the adequacy of the financial compensation 

provided to those shareholders that wish to exercise their 

Exit Right. 

 

 The report needs, in particular, state (i) according to which methods 

the proposed exchange ratio has been calculated, (ii) for which 

reasons the application of such methods are appropriate and (iii) 

which exchange ratio would result according to different methods if 

more than one was applied. 

 

 The reports issued by the French and Austrian Merger Appraisers 

(together, the Merger Appraisers) will be made available to the 

shareholders of the Transferor Company and of the Transferee 

Company at their respective registered office, at least one month 

before the date of the extraordinary shareholders’ meetings 

convened to resolve on the contemplated Merger. These reports can 

be downloaded as well on the website of the Transferor Company 

(www.intercell.com) and on the website of the Transferee Company 

(www.vivalis.com). 

 

 d) Independent Expert 

 The Transferee Company will appoint an independent expert 

(the Independent Expert). The role of the Independent Expert will 

be to prepare a report on the fairness for the existing shareholders 

of the Transferee Company of the terms and conditions of the 

Preferred Shares, including the conversion ratio of the Preferred 

Shares into ordinary shares of Newco SE. 

 

 e) Supervisory board of the Transferor Company 

 

 In addition to the management board of the Transferor Company, the 

supervisory board of the Transferor Company will have also to 

examine the Merger on the basis of the merger report of the 

management board and the report issued by the Austrian Merger 

Appraiser. 
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 The report of the supervisory board will be made available to the 

shareholders of the Transferor Company at its registered office, at 

least one month before the meeting date of the extraordinary 

shareholders’ meetings convened to resolve on the Merger. The 

report can also be downloaded on the website of the Transferor 

Company (www.intercell.com). 
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IT IS AGREED AS FOLLOWS 

 

 1. PRINCIPLE: MERGER OF INTERCELL INTO VIVALIS 

 Subject to satisfaction of the Conditions Precedent (or waiver to the 

extent legally possible) set forth in article 11 and under the 

conditions provided for herein, as of the Completion Date of the 

Merger, the Transferor Company shall contribute and transfer to the 

Transferee Company, which accepts this and takes over, all its 

property, rights and obligations (including off-balance sheet 

commitments), assets and liabilities, with no restriction or exception 

at that date, it being specified that: 

 

 - the Merger shall include the universal transfer of all assets and 

liabilities of the Transferor Company into the Transferee Company 

as at the Completion Date following completion of the Demerger; 

and 

 

 - the dissolution of the Transferor Company and the transfer of its 

assets and liabilities to the Transferee Company as a result of the 

Merger shall be completed as a matter of law at the Completion 

Date, without any liquidating operations. 

 

 2. DESIGNATION AND EVALUATION OF THE TRANSFERRED ASSETS 

AND LIABILITIES  

 The Transferor Company shall transfer to the Transferee Company all 

its property, rights and obligations and any assets and liabilities as 

they will exist as of the Completion Date. 

 

 The list provided below based on the Transferor Company Pro Forma 

Accounts as of June 30, 2012, is provided for information purposes 

only and is not exhaustive as the Merger results in the transfer of all 

of the Transferor Company's assets and liabilities including those 

items not expressly mentioned below as they exist on the Completion 

Date of the Merger, in accordance with the provisions of articles 29 

§1 (a) of the Council Regulation and L. 236-3 of the French 

Commercial Code. 

 

 In particular, as of the Completion Date of the Merger that will occur 

after completion of the Demerger, the Transferor Company will be a 

holding company and the assets and liabilities that will be transferred 

to the Transferee Company as part of the Merger will consist of: 

 

 � all shares in Intercell Austria AG; and 

 

����  ���� the other Excluded Demerger Assets and Liabilities, except  

with Completion Date the agreements relating to the 

employment relationship of the management board 

members of the Transferor Company. 

 

 As the Transferee Company does not control the Transferor 

Company, regulation n°2004-01 of the French Accounting Regulation 

Committee provides that the Transferor Company’s contributions to 

the Transferee Company must be recorded at their fair market value 

at the Completion Date in the Transferee Company’s accounts. 
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 2.1 Transferred assets  

 

 The assets of the Transferor Company to be transferred to the 

Transferee Company, on the basis of the Transferor Company Pro 

Forma Accounts as of June 30, 2012 after taking into account the 

Demerger, are listed as assets in the Transferor Company Pro Forma 

Accounts attached as Schedule 3. 

 

 The fair market value of these contributed assets is estimated at 

159,241,168.36 euros. 

 

 2.2 Transferred liabilities  

 The liabilities of the Transferor Company, the full amount of which 

the Transferee Company will become liable for upon completion of 

the Merger, are listed as liabilities in the Transferor Company Pro 

Forma Accounts attached as Schedule 3. 

 

 The fair market value of these contributed liabilities is estimated at 

23,026,540.71 euros. 

 

 The Transferee Company will pay and discharge in lieu of the 

Transferor Company all its liabilities as of the Completion Date, after 

completion of the Demerger. 

 

 2.3 Provision for contingent losses 

 A provision for foreseeable losses of the Transferor Company in 

respect of the transferred assets and liabilities (as described in 

Sections 2.1 and 2.2) for the period 30 June 2012 (date of the Pro 

Forma Accounts, which was used to determine the conditions of the 

Merger) until Completion Day is determined at an amount of 

1,214,627.66 Euros and reduces the net asset value. 

 2.4 Net contributed value assessed  

 

 Based on the above, the fair market value of the net assets of the 

Transferor Company is estimated at 135,000,000 Euro as follows: 

Transferred assets:   159,241,168.36 Euro 

Transferred liabilities:   - 23,026,540.71 Euro 

Provision for contingent losses: -   1,214,627.66 Euro 

Total net assets:   135,000,000 Euro 

 

 2.5 Off balance sheet commitments 

 At 30 June 2012 the Transferred Company had no off-balance 

commitments regarding the Demerger Excluded Assets. 

 3. CONSIDERATION FOR THE MERGER  

 3.1. Principle – Exchange Ratio (Article 20 §1 b) Council Regulation) 

 

 In consideration of the contribution by the Transferor Company of 

all of its assets and liabilities to the Transferee Company, the 

shareholders of the Transferor Company shall receive in exchange of 

their shares, new ordinary shares of the Transferee Company (the 

New Ordinary Shares) as set out in article 3.2 and preferred shares 

(the Preferred Shares) of the Transferee Company as set out in 

article 3.3 that will be allotted to them pursuant to an exchange 

ratio (the Exchange Ratio) which has been determined on the basis 

of the value of the shares of each merging company. 

 

 As a result, the Exchange Ratio proposed to the shareholders of the 

Transferee Company and the shareholders of the Transferor 

Company under the terms of the Merger Plan is 13 New Ordinary 

Shares and 13 Preferred Shares for 40 shares in the Transferor 

Company. Each shareholder of the Transferor Company and who is 

not a Transferor Company Exit Shareholder (as defined in Section 
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7.4 of this Merger Plan) will thus be entitled to receive 13 New 

Ordinary Shares and 13 Preferred Shares for 40 Transferor Company 

shares. 

 The method for the determination of this Exchange Ratio will be 

detailed in the management board reports of the Transferee 

Company and the Transferor Company to be prepared in accordance 

with applicable law. 

 

 3.2. Creation and allotment of the New Ordinary Shares (Article 20 

§1 c) Council Regulation and Article 20 §1 d) Council Regulation) 

 

 The Transferee Company shall create New Ordinary Shares with a 

nominal value of 0.15 euro each, fully paid-up, by way of an increase 

in its share capital and which will be allotted to the shareholders of 

the Transferor Company as consideration for their shares in the 

Transferor Company in accordance with the Exchange Ratio. 

 

 The New Ordinary Shares will upon issuance be immediately fungible 

and rank pari passu with the Existing Ordinary Shares, carrying the 

same rights including the right to receive and retain all dividends and 

distributions (if any) decided on or after the issuance of the New 

Ordinary Shares and incurring the same charges and will be subject to 

all the provisions of the articles of association. The New Ordinary 

Shares carry dividend rights as of January 1, 2013. 

 

 It is proposed that the shareholders who do not hold a sufficient 

number of shares in the Transferor Company to entitle them to 

receive a whole number of New Ordinary Shares shall purchase or 

sell the relevant number of shares in the Transferor Company.  

 In addition, in accordance with the provisions of article L. 228-6 and 

L. 228-6-1 of the French Commercial Code, the Transferee Company 

will be authorized to sell (i) any New Ordinary Shares issued pursuant 

to the Merger but that are not claimed by former shareholders of the 

Transferor Company and (ii) the New Ordinary Shares not allocated 

to the shareholders of the Transferor Company and corresponding to 

the aggregate of all fractional entitlements to New Ordinary Shares. 

 

 The Transferor Company will appoint Erste Group Bank AG as Escrow 

Agent (Treuhänder) for the transfer of the New Ordinary Shares to 

the shareholders of Transferor Company in accordance with the 

procedure set forth in section 3.4. 

 

 Treatment of the New Ordinary Shares not claimed: 

 

 As from this sale, the shareholders of the Transferor Company will 

only be entitled to receive the proceeds of the sale of the New 

Ordinary Shares which were not claimed plus, as the case may be, the 

amount of dividends, interim dividends and distributions of reserves 

(or similar) that these New Ordinary Shares would have been entitled 

to, prior to their sale as described above. 

 

 The shareholders of the Transferor Company will be informed that 

the Transferee Company will make available to them the proceeds 

of the sale of the New Ordinary Shares for 10 years, in a blocked 

account in a financial institution (amounts corresponding to 

dividends, interim dividends and distributions reserves (or similar) 

that may be distributed can only be claimed during a period of 5 

years from their payment date). Once the 10-year period has 

expired, the sums will be transferred to the Caisse des dépôts et 

consignations where they can be claimed by the persons entitled 

thereto for up to 20 years. Once this period has expired, the sums 

will be definitively transferred to the State. 
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 Treatment of the New Ordinary Shares corresponding to fractional 

entitlements 

 

 The New Ordinary Shares corresponding to the aggregate of all 

fractional entitlements to New Ordinary Shares will be sold by 

Newco SE through a centralizing bank that will be appointed by 

Newco SE on the EURONEXT Paris to facilitate the allocation and 

settlement of the proceeds of the sale of the New Ordinary Shares 

corresponding to the aggregate of all fractional entitlements to New 

Ordinary Shares to the benefit of the shareholders of the Transferor 

Company.  

 

 The Transferor Company will appoint Erste Group Bank AG as 

Escrow Agent (Treuhänder) for the management of the proceeds of 

the sale of the New Ordinary Shares corresponding to the aggregate 

of all fractional entitlements. 

 

 3.3. Creation and allotment of the Preferred Shares (Article 20 §1 

d) Council Regulation) 

 In addition to New Ordinary Shares, the application of the Exchange 

Ratio will result in the creation of Preferred Shares with a nominal 

value of 0.01 euro each, fully paid-up, by way of an increase in the 

share capital of the Transferee Company and the transfer of these 

shares to the shareholders of the Transferor Company in exchange 

for their shares in the Transferor Company. 

 

 The Transferor Company will appoint Erste Group Bank AG as Escrow 

Agent (Treuhänder) for the transfer of the Preferred Shares to the 

shareholders of Transferor Company in accordance with the 

procedure set fort in section 3.4. 

 

 It is proposed that the shareholders who do not hold a sufficient 

number of shares in the Transferor Company to entitle them to 

receive a whole number of Preferred Shares shall purchase or sell 

the relevant number of shares in the Transferor Company.  

 In addition, Preferred Shares that are not claimed by the 

shareholders of the Transferor Company or that related to fractional 

entitlement will be bought back by the Transferee Company at its 

nominal value und will be terminated; the proceeds from such buy 

back will be paid out or will be held for a period of 10 years in a 

blocked account in a financial institution. Once the 10-year period 

has expired, the sums will be transferred to the Caisse des dépôts et 

consignations where they can be claimed by the persons entitled 

thereto for up to 20 years. Once this period has expired, the sums 

will be definitively transferred to the State. 

  

 The Preferred Shares shall constitute a new class of shares of the 

Transferee Company. Unlike ordinary shares of the Transferee 

Company, they shall not be admitted to trading on an organized or 

regulated market but shall be freely transferable. 

 

 The Transferor Company appoints Erste Group Bank AG as trustee 

for the transfer of any fractional entitlements to the shareholders of 

the Transferor Company according to the procedure described in 

Section 3.4. 

 The rights pertaining to these Preferred Shares as well as the terms 

and conditions of their conversion or redemption are defined in the 

articles of association of Newco SE as set out in Schedule 1 of the 

Merger Plan. 

 

 The Preferred Shares shall be (a) convertible into ordinary shares of 

Newco SE in accordance with their terms and conditions as 

described below, (b) or shall be redeemed by Newco SE if, at the end 
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of a seven (7) year-period from the Completion Date of the Merger, 

the Condition (as defined below) has not been satisfied. 

 

 The conversion of Preferred Shares into Newco SE ordinary shares 

will be subject to the condition precedent that (i) Newco SE (or any 

subsidiary, affiliate or successor) is granted a marketing 

authorization in the United States of America or in Europe (on the 

basis of a centralized procedure) for the pseudomonas vaccine's 

therapeutic application on all-cause mortality in patients in intensive 

care unit, and either (a) provided that at the date of the granting of 

such authorization, the royalties reverting to Newco SE from such 

pseudomonas vaccine are at least equal to 9.375% of net sales of 

the vaccine  or (b) the proportion of profit resulting from the sale of 

such vaccine that Intercell Austria AG is entitled to, remains 

unchanged and is at minimum 45% in any case as currently set forth 

in the Novartis strategic alliance agreement as amended (the 

Condition), whereas the choice is to be made by Intercell Austria AG 

and such choice requires a prior approval of the supervisory board 

of Newco SE with simple majority vote. The Condition must be 

satisfied within seven (7) years of the Completion Date of the 

Merger. Such Condition shall be deemed satisfied at the date of 

issue of the first approval once final after expiry of the time for 

appeal, if any, on the part of either the FDA (Food and Drug 

Administration) for the United States of America or the EMA 

(European Medicines Agency) for the countries of the European 

Union. 

 

 The conversion of Preferred Shares will lead to the issuance of 

8,570,473 Newco SE ordinary shares according to the exchange ratio 

of 0.4810 Newco SE ordinary shares for each (1) Preferred Shares 

(the “Exchange Ratio”). The shareholders who do not hold a 

sufficient number of Preferred shares to entitle them to receive a 

whole number of Newco SE ordinary shares will be entitled to 

receive a cash payment corresponding to the fractional entitlements 

of the Preferred Shares in accordance with article L. 225-149 of the 

French commercial code and as stated in the draft articles of 

association of Newco SE attached as Schedule 1 to this Merger Plan. 

 

 If at the end of the seven (7) year period from the Completion Date, 

the Condition has not been satisfied, the Preferred Shares shall be 

redeemed by Newco SE for their nominal value and shall be 

cancelled. 

 

 The Preferred Shares, as long as they exist as such and until they 

have been converted, shall not carry voting rights at shareholders’ 

meetings. However, holders of Preferred Shares shall be entitled to 

participate in a special meeting in accordance with the conditions 

provided for in article L. 225-99 of the French Commercial Code and 

in the articles of association, if it is proposed to modify the rights 

pertaining to this class of shares. 

 

 Each Preferred Share carries a right to receive 1/15 of any amount 

or asset distributed in respect of each Newco SE ordinary share and, 

in the event of a dissolution of the Transferee Company, a right in 

the liquidation surplus in proportion to the amount that its nominal 

value represents into the share capital. 

 

 Preferred Shares shall not have of preferential subscription rights in 

respect of any share capital increase of a different class of securities. 

However, the Conversion Ratio will be adjusted for any subsequent 

share capital increase of Newco SE with preferential subscription 

rights as well as in the event of any change or depreciation of the 

share capital of Newco SE (other than the Share Capital Increase) or 
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any other transaction provided in the articles of Newco SE, the 

impact of such transactions on the rights of holders of Preferred 

Shares shall be determined by the articles of association of Newco 

SE, a draft of which is set out in Schedule 1 to this Merger Plan. 

 

 3.4. Escrow Agent 

 

 The Transferor Company has appointed Erste Group Bank AG (the 

Escrow Agent), to receive all New Ordinary Shares and Preferred 

Shares on behalf of, and to forward them without undue delay (and 

via their respective financial intermediaries) to, the Transferor 

Company’s shareholders, except for the Transferor Company Exit 

Shareholders. Hence, on the Completion Date, Newco SE will 

transfer (via the French central depositary) the New Ordinary Shares 

and Preferred Shares to Oesterreichische Kontrollbank 

Aktiengesellschaft who acts as central securities depositary for the 

shares in the Transferor Company (the Depositary). Upon 

instruction and on behalf of the Escrow Agent, the Depositary shall 

credit the securities accounts of each Transferor Company 

shareholder with the New Ordinary Shares and Preferred Shares in 

lieu (ie concurrently against deletion) of the respective shares in the 

Transferor Company for which they are exchanged. Fractional 

entitlements to New Ordinary Shares shall be sold by Newco SE 

through a centralizing bank that will be appointed by Newco SE anf 

fractional entitlements relating to Preferred Shares will be bought 

back by Newco SE. The proceeds shall be transferred to the Escrow 

Agent and then by the Escrow Agent to the clearing accounts of the 

Transferor Company’s shareholders (other than the Transferor 

Company Exit Shareholders) or made available to the person 

entitled to according to the conditions referred to above. 

 

 4. SHARE CAPITAL INCREASE - MERGER PREMIUM 

 Based on the share capital of the Transferor Company as at the date 

of this Merger Plan consisting of 54,882,213 shares (excluding the 

treasury shares), the number of shares to be issued by the 

Transferee Company in accordance with the Exchange Ratio would 

be of 17,836,719 New Ordinary Shares with a par value of 0.15 euro 

and 17,836,719 Preferred Shares with a par value of 0.01 euro, 

resulting in a share capital increase of 2,853,875.04 euros. The share 

capital of the Transferee Company would therefore be increased 

from 3,188,687.55 euros to 6,055,288.96 euros. These figures may 

vary according to the actual number of outstanding Transferor 

Company shares as at the Completion Date of the Merger. 

 

 The difference between the net assets contributed by the Transferor 

Company and the nominal value of the capital increase of the 

Transferee Company will be recorded as a merger premium (the 

Merger Premium). 

 

 Based on the net estimated value as at 30 June 2012 as explained in 

article 2 above, the amount of the Merger Premium would be 

132,146,124.96 euros as detailed below. 

 

 Net contributed value   135,000,000 Euro 

Nominal value of the Ordinary Shares 2,675,507.85 Euro 

Nominal value of the Preferred Shares 178,367.19 Euro 

Merger premium   132,146,124.96 

Euros 

 

 From the Merger Premium, an amount of 1,286,920.95 euros equal 

to the number of Newco SE ordinary shares to be issued upon 

conversion of the Preferred Shares multiplied by 0.15 euro will to be 

transferred to a blocked reserve account of the Transferee 
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Company, from which the amount needed to pay the nominal value 

of the Newco SE ordinary shares to be issued upon conversion of the 

Preferred Shares or to buy back the Preferred Shares if the 

Condition is not satisfied will be taken. 

 

 From this Merger Premium and amount of 51,533,034.54euros will 

be taken in order to build up the restricted reserve according to 

Section 7.13 of this Merger Plan. 

 The balance of the Merger Premium can be allocated in accordance 

with the applicable laws, as decided by the shareholders’ meeting of 

the Transferee Company. 

 

 It is expressly specified that the Transferee Company’s extraordinary 

shareholders’ meeting convened to approve the Merger will be 

asked to grant all powers to the Management Board to (i) deduct 

from the Merger Premium all expenses, rights, costs and taxes 

arising from the share capital increase resulting from the Merger, 

(ii) withhold, as applicable, from the Merger Premium the amounts 

necessary to recreate, as the company’s liabilities, the reserves and 

regulated provisions as existing in the Transferor Company’s balance 

sheet, (iii) proceed with the formalities as a consequence of the 

Merger and the corresponding share capital increase, (iv) apply for 

the admission to trading of the New Ordinary Shares and Existing 

Ordinary Shares on the Paris and Vienna regulatory stock markets 

and, in general, (v) perform all formalities and take all measures 

needed or useful to achieve the completion of the Merger. 

 

 5. DISSOLUTION OF THE TRANSFEROR COMPANY WITHOUT 

 LIQUIDATION 
 

 According to article 29 §1 c) of the Council Regulation, as a result of 

the final completion of the Merger, the Transferor Company shall, 

on the Completion Date, be dissolved by sole effect of law without 

going into liquidation. 

 

 6. COMPLETION DATE AND EFFECTIVE DATE OF THE MERGER 

– POSSESSION (ARTICLE 20 § 1 COUNCIL REGULATION) 
 

 6.1 Completion date and effective date of the Merger (Article 20 §1 

e) Council Regulation) 

 

 Subject to completion of the Conditions Precedent set forth in 

article 11 of the Merger Plan and in accordance with the provisions 

of article 20§1 e) of Council Regulation, the Merger shall take effect 

on the date that Newco SE is registered with the Commercial and 

Companies Register (the Completion Date). 

 

 The effective date of the Merger for tax and accounting purposes 

shall be 1 January 2013 (00.00h CET) (the Merger Accounting 

Effective Date). 
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 6.2 Possession  

 

 As from the Completion Date, Newco SE will be the owner of all the 

assets of the Transferor Company and liable for all the liabilities of 

the Transferor Company existing as at the Completion Date. 

 

 However, for accounting and tax purposes, all the actions and 

operations of the Transferor Company as from the Merger 

Accounting Effective Date and until the Completion Date, in 

connection with the assets and liabilities to be transferred in the 

scope of the Merger, shall be considered to have been made in the 

name and on behalf of the Transferee Company. The result of these 

actions and operations shall therefore, for accounting and tax 

purposes, form part of the profits or losses of the Transferee 

Company. 

 

 The New Ordinary Shares and the Preferred Shares issued in 

consideration of the Merger will be entitled – each in proportion to 

the rights they confer – to all distributions of earnings and reserves 

that may be decided by Newco SE after they are issued.  

 

 The New Ordinary Shares and the Preferred Shares will be issued to 

the Transferor Company’ shareholders on the Completion Date. They 

will be transferable as from the Completion Date. 

 

 Application will be made for the New Ordinary Shares to be 

admitted to trading on NYSE Euronext Paris on the Completion Date 

and in accordance with the terms and conditions that shall be set 

forth in a notice published by NYSE Euronext Paris. 

 
 Application will also be made for the admission of New Ordinary 

Shares and the Existing Ordinary Shares to trading on the Vienna 

Stock Exchange with effect from the Completion Date. 

 

 The Preferred Shares shall not be listed on a regulated, organized or 

unregulated market, but will be freely transferable. 

 

 7. CHARGES AND CONDITIONS OF THE MERGER 

 
 7.1 Transfer of all rights and obligations of the Transferor Company  

 

 a. As from the Completion Date, the Transferee Company: 

(i)  (i) shall receive all of the assets and liabilities of the Transferor 

Company in the consistency and conditions they are on the 

Completion Date; 

 

 (ii) shall be subrogated in all rights and obligations resulting 

from any agreement or commitment whatsoever imposing 

obligations on the Transferor Company, or benefiting to it, 

so far as they belong to the Excluded Demerger Assets and 

Liabilities; 

 

 As a result, and with the exception of the rights and 

obligations transferred to Intercell Austria AG as part of the 

Demerger, Newco SE, as from the Completion Date, (i) shall 

bear all taxes, charges, premiums, contributions or 

equivalent as well as all ordinary and extraordinary costs 

and expenses which encumber or shall encumber the 

transferred properties or which are attached to their 

ownership or management, and (ii) serve, where necessary 

and in timely manner, all notices and steps with all 

authorities required for the transfer of the assets; 
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 (iii) shall fulfil in lieu of the Transferor Company all treaties, 

agreements, contracts, covenants and commitments 

entered into with customers, suppliers, creditors and 

generally with third parties in connection with the 

transferred assets and liabilities, and shall also take it upon 

itself to fulfil or terminate at its own risk and expense all 

agreements, treaties, covenants, contracts, memorandums 

of understanding, insurance policies or any other 

commitments that may have been entered into by the 

Transferor Company prior to the Completion Date for its 

operating needs or its estate and which have not been 

transferred or taken over by Intercell Austria AG as part of 

the Demerger or to which the Transferor Company is jointly 

and severally liable with Intercell Austria AG as part of the 

Demerger; 

 

 (iv) shall be required to discharge excess liabilities and shall 

benefit from any reduction in such liabilities if it turns out 

that there is a difference, whether positive or negative, 

between the reported liabilities and the amounts claimed 

by third parties and recognized as being due; 

 

 (v) shall comply with the legislative and regulatory provisions 

concerning the management and nature of the transferred 

assets and shall make sure that all required authorizations 

are obtained or renewed, at its own risk and expense; 

 

 (vi) shall be required to fulfil all obligations and shall benefit 

from all the rights of the Transferor Company or in 

connection with its management or resulting therefrom 

and notably from all the rights and obligations resulting 

from all permits, agreements or authorizations; 

 

 (vii) shall be subrogated in the rights of the Transferor Company 

acting as plaintiff or defendant, as the case may be, in all 

legal, administrative or other proceedings; and 

 

 (viii) shall become shareholder or a partner in any companies 

where the Transferor Company holds a shareholding, 

provided that the applicable contractual, regulatory and 

legislative provisions are complied with. 

 

 In this respect, Newco SE shall, at its own costs, arrange for 

the registration of the securities and share capital rights, 

whatever their type, which shall be transferred to it in the 

context of the Merger. 

 

 b. The Transferor Company: 

 

 (i) shall provide to the Transferee Company all information 

which it may need and shall give it all signatures and shall 

provide all necessary support in order to ensure the 

effectiveness vis-à-vis any party of the transfer of the assets 

and liabilities transferred in the context of the Merger and 

that this Merger Plan has full effect; 

 

 (ii) shall in particular establish any supplementary, reiterative 

or confirmatory agreements in respect of the contemplated 

Merger and shall provide any explanations and signatures 

that may be required. 
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 7.2 Specific provisions relating to the agreements entered into 

between the Transferor Company and the Transferee Company  

 

 Any agreement entered into between the Transferee Company and 

the Transferor Company shall, as a result of this Merger, be 

automatically terminated as from the Completion Date; however 

any agreements to which any third party is also a party shall 

continue to apply with regards the Transferee Company. 

 7.3 Rights conferred by Newco SE on the holders of shares with 

special rights (Article 20§1f of the Council Regulation)  

 

 Transferor Company and Transferee Company have not issued any 

shares to which special rights according to Article 20§1f of the 

Council Regulation were attached. Therefore Newco SE will not issue 

shares with special rights attached. 

 7.4 Right of opposition of creditors other than bondholders (Article 

24 § 1a) Council Regulation) 

 

 The Transferee Company shall be liable to all of the creditors (other 

than those whose receivable is transferred to Intercell Austria AG by 

way of the Demerger) of the Transferor Company instead of the 

latter, without such substitution entailing a novation on their part. 

 

 For the avoidance of doubt, the creditors of the Transferee 

Company other than bondholders may oppose the Merger in 

accordance with article L. 236-14 of the French Commercial Code. 

 

 Pursuant to Section 23 of the Austrian SE Act, creditors of the 

Transferor Company have, within one month following the 

resolutions of the Transferor Company relating to the approval of 

the Merger, the right to demand security for their claims provided 

they can show that the Merger endangers their claims. 

 

 In any event, the opposition by any creditor of the Transferee 

Company and the claim for security of any creditor of the Transferor 

Company shall not prevent the implementation of the Merger. 

 

 The provisions set out above shall not be construed as an 

acknowledgement of debt towards alleged creditors, which will be 

required to evidence their rights and to prove their claims.  

 

 7.5 Exit Right of Transferor Company shareholders (Article 25 § 3 

Council Regulation and Article 17 of the Austrian SE Act) 

 

 

a.  a. Requirements to exercise the Exit Right 

 

 In accordance with Austrian law, shareholders of the Transferor 

Company who vote against the Merger during the shareholders’ 

meeting of the Transferor Company called to approve the Merger 

and object (Widerspruch erheben) to the resolution relating to the 

approval of the Merger during such meeting, with such objection 

being noted in the minutes of such shareholders’ meeting are 

entitled to an exit right (the Exit Right) consisting in a cash 

compensation in exchange for their Transferor Company shares 

(the Cash Compensation) provided that such shareholder was a 

shareholder of the Transferor Company from and including the date 

of the shareholders’ meeting of the Transferor Company resolving on 

the Merger up to the date it exercises its right to Cash Compensation. 

 

 Shareholders wishing to exercise their Exit Right may accept the Cash 

Compensation offered either by declaration during the shareholders’ 

meeting of the Transferor Company called to approve the Merger or 
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by written statement to be received by the Transferor Company at 

the latest one month after the shareholders’ meeting of the 

Transferor Company called to approve the Merger (the Transferor 

Company Exit Shareholders). As from the date of such notice, the 

shares of the Transferor Company Exit Shareholders will cease to be 

tradable and shall be designated with a separate International 

Securities Identification Number. 

 

 The right to receive Cash Compensation is conditional upon the 

registration of the Merger with the Commercial Register of Angers. 

 

 b. Limit to the Cash Compensation – Condition Precedent to the 

Merger 

 

 As Condition Precedent to the Merger, the number of shares held by 

the Transferor Company Exit Shareholders must not exceed 

4,138,800 shares, (i.e. 7.5% of the issued share capital of the 

Transferor Company before completion of the Merger). 

 

 c. Amount and payment of the Cash Compensation 

 

 The Cash Compensation is adequate and is equal, for each Transferor 

Company share, to 1.69 euros; this corresponds to the volume-

weighted average share price of the Transferor Company on the 

Vienna Stock Exchange during the month prior to the date of signing 

of this merger agreement. 

 

 

 Any costs attached to the transfer of the shares of the Transferor 

Company Exit Shareholders and the transfer of the Cash 

Compensation will be paid by Newco SE. 

 

 Payment of the Cash Compensation shall be made by Newco SE and 

will be due and payable upon registration of the Merger with the 

Commercial Register of Angers. Any right to Cash Compensation will 

become time-barred after a three-year period as from registration of 

the Merger. 

 

 d. Guarantee for the payment of the Cash Compensation 

 Pursuant to Austrian legislation, the merging companies are 

required to provide security for the aggregate amount of the Cash 

Compensation that could be requested by all of the Transferor 

Company Exit Shareholders in the form of a bank guarantee or a 

cash deposit. 

 

 An unconditional, first-demand bank guarantee issued by a 

reputable international bank will thus be provided to the Escrow 

Agent. 

 

 f. Possibility to challenge the Cash Compensation 

 

 According to Austrian law, the Transferor Company Exit 

Shareholders will be entitled to apply for a judicial review of the 

amount of the Cash Compensation. 

 

 The Commercial Court of Vienna (Handelsgericht Wien) shall have 

exclusive jurisdiction to review the adequacy of the Cash 

Compensation in accordance with Section 13 of the Austrian SE Act. 

Any such proceedings will have no effect on the effectiveness and 

completion of the Merger. 

 

 g. Repurchase of the shares allocated to the Transferor Company 

Exit Shareholders and payment 
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 Erste Group Bank AG as Escrow Agent shall to do the following upon 

completion of the Merger: 

 

 (i) receive all of the shares held by such shareholder in the 

Transferor Company; 

 

 (ii) receive the New Ordinary Shares and the Preferred Shares to 

which the Transferor Company Exit Shareholder would have been 

entitled if such shareholder had not exercised his Exit Right; 

 

 (iii) sell such New Ordinary Shares and Preferred Shares to Newco SE 

at a price that corresponds to the Cash Compensation offered in lieu 

of such New Ordinary Shares and Preferred Shares at a minimum;  

 (iv) receive the cash corresponding to the sale of the New Ordinary 

Shares and the Preferred Shares to Newco SE; 

 

 (v) draw, as the case may be, under the bank guarantee which has 

been provided as security for the aggregate amount of the Cash 

Compensation requested by all of the Transferor Company Exit 

Shareholders; and 

 (vi) pay the Cash Compensation to such shareholder. 

 

 The repurchase by Newco SE of the New Ordinary Shares received 

by the Escrow Agent on behalf of the Transferor Company Exit 

Shareholders will be carried out within the framework of a share 

buy-back program to be put in place by Newco SE in accordance 

with the provisions of article L. 225-209 of the French Commercial 

Code. 

 

 The repurchase by Newco SE of the Preferred Shares will be carried 

out in accordance with the articles of association of Newco SE. This 

repurchase will trigger the immediate and automatic cancellation of 

the Preferred Shares. 

 

 7.6 Right of objection to the Exchange Ratio of the Merger (Article 

25 § 3 Council Regulation) 

 

 According to Austrian law, the shareholders of the Transferor 

Company will have a statutory right to challenge the Exchange Ratio. 

 

 The Commercial Court of Vienna (Handelsgericht Wien) shall have 

exclusive jurisdiction to review the adequacy of the Exchange Ratio 

in accordance with Section 22 of the Austrian SE Act. Any such 

proceedings will have no effect on the effectiveness and completion 

of the Merger. 
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 7.7 Declaration of Submission by Vivalis 

 

 (a) Consent to Exchange Ratio review procedure pursuant to 

Article 25 (3) of the Council Regulation and Section 22 of the 

Austrian SE Act 

 

 It is proposed that, at the shareholders’ meeting of Transferee 

Company resolving on the Merger, the shareholders of Transferee 

Company will approve a resolution expressly accepting in 

accordance with Section 22 of the Austrian SE Act that shareholders 

of the Transferor Company shall have recourse to review 

proceedings before the Commercial Court of Vienna (Handelsgericht 

Wien) relating to the Exchange Ratio in accordance with Article 25 

(3) of the Council Regulation, Section 22 of the Austrian SE Act and 

section 225b et seq. of the Austrian Stock Corporation Act. 

 

 (b) Consent to Cash Compensation offer review pursuant to Article 

25 (3) of the Council Regulation 

 

 It is proposed that, at the shareholders’ meeting of the Transferee 

Company resolving on the Merger, the shareholders of the 

Transferee Company will approve a resolution expressly accepting in 

accordance with Article 25 (3) of the Council Regulation that 

shareholders of the Transferor Company shall have recourse to 

review proceedings before the Commercial Court of Vienna 

(Handelsgericht Wien) relating to the Cash Compensation in 

accordance with Article 25 (3) of the Council Regulation and Section 

234b of the Austrian Stock Corporation Act. 

 Therefore, the shareholders of the Transferor Company will be 

entitled to request a review of the Exchange Ratio and/or the 

amount of the Cash Compensation, as applicable, before the 

Commercial Court of Vienna (Handelsgericht Wien). 

 

 7.8 Treatment of Convertible Notes issued by the Transferor 

Company (Article 20 §1 f) Council Regulation and Article 25 § 1 b) 

Council Regulation) 

 

 

 The Convertible Notes will not be transferred to Intercell Austria AG 

as part of the Demerger and will remain with the Transferor 

Company at the time of the Merger. 

 

 The Merger shall qualify as a Change of Control (as defined in the 

terms and conditions of the Convertible Notes in English language) 

for the purposes of the Convertible Notes. 

 

 Accordingly, the Merger shall entitle the holders of Convertible 

Notes to exercise the following rights: 

 

 (a) Redemption Right 

 

 No later than ten (10) Business days (as defined in the terms and 

conditions of the Convertible Notes) prior to the Completion Date of 

the Merger, the Transferor Company shall publish a specific notice in 

accordance with section 22(a) of the terms and conditions of the 

Convertible Notes. At any time during the period beginning after the 

receipt of such notice of Change of Control and ending twenty (20) 

days Business Days (as defined in the terms and conditions of the 

Convertible Notes) later, the holder of Convertible Notes may, 

subject to completion of the Merger, require the Transferor 

Company or the Transferee Company, as the case may be, to  early 

redeem all or any of its Convertible Notes by delivering a Change of 

Control Redemption Notice (as defined in the terms and conditions 
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of the Convertible Notes in English language) to the Transferor 

Company or the Transferee Company, as the case may be. The 

Change of Control Redemption Notice shall indicate the number of 

Convertible Notes the holder is electing to require the Transferor 

Company or the Transferee Company, as the case may be, to 

redeem. 

 

 The Convertible Notes subject to redemption shall be redeemed in 

cash at a price equal to the greater of (i) 120% of the sum of (A) the 

Conversion Amount (as defined in the terms and conditions of the 

Convertible Notes) being redeemed and (B) any accrued and unpaid 

Interest and Late Charges (as defined in the terms and conditions of 

the Convertible Notes), if any, on such Conversion Amount and 

Interest through to the date of redemption and (ii) the product of 

(A) the Conversion Amount being redeemed together with any 

accrued and unpaid Interest thereon and Late Charges, if any, on 

such Conversion Amount and Interest through to the date of 

redemption date multiplied by (B) the quotient determined by 

dividing (1) the aggregate cash consideration and the aggregate cash 

value of any non-cash consideration per share to be paid to the 

holders of shares in the Transferor Company upon completion of the 

Change of Control (any such non-cash consideration consisting of 

marketable securities to be valued at the higher of the Closing Sale 

Price (as defined in the terms and conditions of the Convertible 

Notes) of such securities on the Trading Day (as defined in the terms 

and conditions of the Convertible Notes) immediately prior to the 

Completion Date of the Merger), the Closing Sale Price as of the 

Trading Day immediately following the public announcement of the 

Merger and the Closing Sale Price on the Trading Day immediately 

prior to the public announcement of the Merger by (2) the 

Conversion Price (as defined in the terms and conditions of the 

Convertible Notes). 

 

 As the Redemption Right shall only take place if the Change of 

Control is completed, the obligation to pay the redemption price will 

be transferred by the Transferor Company to the Transferee 

Company pursuant to the terms of the Merger. Consequently, the 

redemption price of the Convertible Bonds will be paid by Newco SE. 

 

 (b) Adjustment to the Conversion Rate 

 

 If the holder of Convertible Notes converts its Convertible Notes at 

any time beginning on the date of the notice of Change of Control 

(referred to in paragraph (a) above) and ending at the close of 

business on the Trading Day immediately prior to the Completion 

Date of the Merger, the Transferee Company will increase the 

Conversion Rate (as defined in the terms and conditions of the 

Convertible Notes) per 1,000 euros of principal amount of the 

Convertible Notes converted by a number of additional shares for 

such Convertible Note as described in the terms and conditions of 

the Convertible Notes. 

 

 The number of additional shares will be determined by reference to 

a specific table provided in the terms and conditions of the 

Convertible Bonds, based on the date of the Change of Control and 

the price of the ordinary shares of the Transferor Company. The 

price of the ordinary shares will be the average of the Closing Share 

Price per share of the ordinary shares for the five (5) consecutive 

Trading Days immediately preceding the date of the Change of 

Control. 

 

 Holders of Convertible Bonds that do not elect for the exercise of 

the rights described above, will with effect from the Completion 
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Date of the Merger, become holders of bonds in Newco SE under an 

amended and restated terms and conditions that will be negotiated 

with each holder separately. 

 

 7.9 Treatment of the Stock Options of the Transferor Company 

(Article 20 §1 f) Council Regulation) 

 

 The Stock Options plans of the Transferor Company consisting of the 

2008 and 2011 Stock Options plans will not be transferred to 

Intercell Austria AG as part of the Demerger. 

 

 Prior to the Completion Date of the Merger, the Transferor 

Company will offer to the holders of Stock Options a cash 

compensation for the cancellation of such Stock Options calculated 

on the same basis as for the Cash Compensation to be paid to the 

Transferor Company Exit Shareholders. This offer will be conditional 

upon the completion of the Merger. 

 

 Upon completion of the Merger, the remaining Stock Option plans 

of the Transferor Company will be cancelled and the cash 

compensation for such cancellation will be paid by Newco SE. 

 

 7.10 Treatment of the ADRs 

 The Parties have agreed that no ADR (American Depositary Receipts) 

program will be continued by Newco SE after the completion of the 

Merger. 

 

 Accordingly, the depositary of the ADR program will be instructed to 

terminate the ADR program with effect on the business day prior to 

the Completion Date of the Merger. 

 

 7.11 Treatment of the treasury shares 

 The treasury shares of the Transferor Company will be cancelled 

upon completion of the Merger. 

 

 7.12 Right of opposition of the French Public Prosecutor’s Office 

 In accordance with the provisions of article L. 229-4 of the French 

Commercial Code and 19 of the Council Regulation, the Public 

Prosecutor of the French Republic can intervene of his own accord 

or be required to do so by any person or authority who is of the 

opinion that the Merger is contrary to a public interest and can 

lodge an objection prior to the issuance of the certificate required 

for registration of the European Company. 

 

 7.13 No Capital Releasing Effect  

 As of 30 September 2012, the restricted reserves (gebundene 

Rücklagen) which were recognized in the Transferor Company’s 

annual financial statements as of 31 December 2011 and/or 

resulting from the Transferor Company’s capital increase in 2012, 

were reduced to EUR 2,404,362.13. Further, no restricted reserves 

will be recognised in the Transferor Company’s annual financial 

statements as of 31 December 2012. The total committed capital 

(gebundenes Kapital) of the Transferor Company on the basis as of 

today equals to its share capital of EUR 55,183,961 plus restricted 

reserves in an amount of EUR 2,404,362.13, in total therefore 

57,588,323.13. 

 

 In order to avoid a capital releasing effect (kapitalentsperrender 

Effekt), Newco SE shall recognize restricted reserves  in an amount 

at least equal to the difference between the committed capital of 

the Transferor Company before Completion and the committed 

capital of Newco SE immediately after Completion (including the 
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capital increase), ie EUR 51,533,034.54 This amount will be available 

out of the Merger Premium (see section 4). 

 

 The Merger therefore does not constitute a capital decreasing 

effect. 

 8. EMPLOYEES 
 

 8.1 Transfer of employees 

 

 As a result of the Demerger, all the employees of the Transferor 

Company will be transferred to Intercell Austria AG prior to the legal 

completion of the Merger. The existing employees of the Transferor 

Company will be employed by Intercell Austria AG in Austria and all 

underlying legal arrangements (such as labor contracts and wage 

agreements) will continue to apply. 

 

 No employees shall therefore be transferred to the Transferee 

Company as a result of the Merger.  

 

 As a result of the transfer of all employees of the Transferor 

Company to Intercell Austria AG pursuant to the Demerger, the 

Merger itself will not have a direct impact on the employees of 

Transferor Company. 

 

 8.2 Information and consultation of the Works Council of the 

Transferee Company 

 

 Before entering into the Merger Plan, the Works Council of the 

Transferee Company has been informed and consulted in 

accordance with the rules set forth in article L. 2323-19 of the 

French Labour Code. 

 

 By a resolution voted as of 10 December 2012, the Works Council 

has expressed a positive opinion on the Merger Plan. 

 

 8.3 Arrangements for the involvement of employee and 

participation rights in the Transferee Company (Article 20 §1 i) 

Council Regulation) 

 

 

 The procedures by which a negotiation will be launched with the 

representatives of the employees of the Transferee Company and 

the Transferor Company with a view to entering into an agreement 

relating to the involvement of the employees within the European 

Company in accordance with the SE Directive are described in 

Schedule 4 of the Merger Plan. 

 

 In accordance with article 12§2 of the Council Regulation, the 

registration of a European Company is possible only if the terms on 

the involvement of the employees within the European Company 

have been agreed in accordance with the provisions of the SE 

Directive. 

 

 8.4 Appraisers’ and directors’ benefits (Article 20 §1 g) Council 

Regulation) 

 

 In accordance with article 20§1 g) of the Council Regulation, in 

connection with this Merger no special advantage will be granted to 

the members of the administrative, management, supervising or 

controlling bodies of the Parties or to any third party such as the 

merger appraisers, the Independent Expert or any auditors. 

 

 The fees to be paid to the merger appraisers, to the Independent 
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Expert and to the auditors have been agreed with the Transferee 

Company and the Transferor Company (as the case may be) and do 

not constitute special advantage within the meaning of article 20§1 

g) of the Council Regulation. 

 

 9. TAX PROVISIONS 
 

 9.1 General Provisions 

a.  a.  Accounting Effective Date of the Merger for the purpose of the 

application of the tax rules 

 

 For the purpose of the application of the tax and accounting rules, 

the Merger will be effective on the Merger Accounting Effective 

Date. Any actions taken on the Transferor Company as from the 

Merger Accounting Effective Date will be treated for accounting and 

tax purposes as being those of the Transferee Company. 

 

 b. General representation undertaking 

 

 The Transferee Company and the Transferor Company undertake to 

ensure that they respectively comply with all of the legal provisions in 

force with regard to the declarations to be made for the payment of 

corporation tax and of all levies and taxes resulting from the 

definitive completion of this transaction, within the framework of 

that which is stipulated below. 

 

 It is recalled that the Transferee Company is subject to income tax in 

France in application of article 206 of the French Tax Code, whereas 

the Transferor Company is tax resident in Austria and is not liable to 

income tax in France. 

 9.2 Registration duties 

 

 The Parties declare that this Merger shall benefit from the special 

regime provided in article 816-I of the French Tax Code as the 

Transferee Company and the Transferor Company are companies 

subject to corporation tax. 

 

 Consequently, this Merger shall be registered in France in return for 

the payment of the single fixed fee of 500 euros. 

 

 9.3 Corporate income tax 

 The Merger is eligible to the tax provisions for mergers provided for 

by the European Council Directive 90/434/EC of 23 July 1990 

amended and recodified by Directive 2009/193/EC of 19 October 

2009 defining the main provisions applicable to mergers concerning 

companies of different Member States of the European Community. 

 The Transferee Company and the Transferor Company have elected 

for the application of said set of tax rules to the Merger.  

 

 The Merger is tax-neutral to the extent that the Austrian 

Reorganisation Tax Act (Umgründungssteuergesetz) is applicable. 

 

 9.4 Value added tax 

 Pursuant to article 257 bis of the French tax code, to the extent that 

the Merger triggers the transmission of a universality of assets, the 

delivery of goods, supply of services and other transactions set out 

under items 6° and 7° of article 257 of the French tax code effected 

between persons subject to VAT are deemed exempt from such tax. 

 

 Pursuant to article 287-5.c) of the French tax code, the Transferee 

Company will include the total amount net of tax of the transmission 

on its next VAT return. 
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 The Merger is not subject to VAT to the extent that the Austrian 

Reorganisation Tax Act (Umgründungssteuergesetz) is applicable. 

 

 9.5 Other taxes 

 

 It is stated that the Transferor Company neither owns domestic 

properties nor 100% of the shares in companies which own 

properties in Austria. The Merger therefore does not trigger real 

estate transfer tax. 

 

 10. CONDITIONS PRECEDENT 
 

 This Merger Plan and all the transactions contemplated hereby are 

subject to the satisfaction (or waiver to the extent legally possible) 

of all the following conditions precedent (the Conditions Precedent): 

 

i)  i) approval (visa) by the AMF of the Document E filed by the 

Transferee Company; 

 

ii)  ii) approval by the extraordinary shareholders’ meeting of the 

Transferor Company of the resolutions proposed by the 

management board (Vorstand) in order to implement the 

Demerger and the Merger and connected actions. 

 

 iii) approval by the extraordinary shareholders’ meeting of the 

shareholders of the Transferee Company of the resolutions 

proposed by the management board in order to: 

 

 a) review and approve the terms of the Merger and 

approve the share capital increase resulting from the 

Merger (including the New Ordinary Shares and the 

Preferred Shares); 

 

 b) accept that the shareholders of the Transferor 

Company have a recourse before the Vienna 

Commercial Court to review proceedings relating to 

the Cash Compensation offered to these Transferor 

Company Exit Shareholders; 

 

 c) accept that the shareholders of the Transferor 

Company have a recourse before the Vienna 

Commercial Court to review proceedings relating to 

the Exchange Ratio; 

 

 d) adopt the new articles of association as set out in 

Schedule 1 of this Merger Plan and acknowledge the 

conversion of the Transferee Company into a 

European Company and, 

 

 e) appointment of the members of the Supervisory 

Board; 

 

 f) review and approve the Share Capital Increase; 

 

 g) terminate the Double Voting Rights with immediate 

effect; 

 

 h) re-introduce the Double Voting Right with effect as 

from two (2) years after the Completion Date; and 

 

 i) introduce a 29.9% limit to the voting rights that any 

holder of ordinary shares (acting alone or in concert) 
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may exercise. 

 

 iv) approval by the Transferee shareholders’ Special Meeting with 

double voting rights, of the removal of the Double Voting 

Rights; 

 

 v) registration of the Demerger in the Austrian commercial 

register; 

 

 vi) the number of shares held by the Transferor Company Exit 

Shareholders does not exceed the limit set out in article 7.5.b 

hereto; 

 

 vii) no receipt by either Party of a written request from the 

Austrian Takeover Commission (Österreichische 

Übernahmekommission) to file a mandatory take-over bid for 

the shares of the Transferor Company or the shares of Newco 

SE issued to the (former) shareholders of the Transferor 

Company as a result of the Merger prior to the application for 

the pre-merger certificate with the Austrian commercial 

register; 

 

 viii) no receipt by either Party of a written request from the AMF 

to file a mandatory take-over bid for the shares of the 

Transferee Company as a result of the Merger prior to the 

application for the pre-merger certificate with the clerk of the 

Commercial Court of Angers; 

 

 ix) delivery of a pre-merger certificate by the Austrian commercial 

register; 

 

 x) delivery of a pre-merger certificate by the clerk of the 

Commercial Court of Angers; 

 

 xi) delivery of the merger legality certificate by a French public 

notary or by the clerk of the Commercial Court of Angers; and 

 

 xii) the obtaining of any mandatory material regulatory approvals, 

where such non-obtaining would have significant implications. 

 If all such Conditions Precedent are not satisfied by 30 June 2013 at 

the latest, the Merger Plan shall be automatically terminated and no 

indemnity shall be due by either Party as a result of such 

termination. 

 

 11. FILING AND PUBLICITY FORMALITIES – POWERS OF 

ATTORNEY 
 

 11.1 Filing and publicity formalities  

 The Parties to this Merger Plan shall carry out within the statutory 

deadline all filing and notification formalities necessary for or 

consecutive to the performance hereof and generally all formalities 

necessary to ensure that the Merger is binding on third parties.  

 

 More particularly, this Merger Plan shall be filed with the Registry of 

the Commercial Court of Angers and at the companies register of 

the Vienna Commercial Court and shall be published: 

 

 (i) in the French Official Bulletin of Legal Notices (BALO), in the 

Official Bulletin of Civil and Commercial Notices (BODACC) and 

on the Transferee Company’s website, at least one month 

before the extraordinary shareholders’ meeting of the 

Transferee Company convened to approve the Merger, so that 



Convenience Translation 

 

 38

the deadline granted to creditors to lodge an objection will 

have expired before the date on which these decisions are 

taken, 

 

 (ii) in the Austrian electronic publication Ediktsdata) and on the 

Transferors Company’s website, at least one month before the 

extraordinary shareholders’ meeting of the Transferor 

Company convened to approve the Merger. 

 

 11.2 Powers of attorney  

 

 The Transferor Company and the Transferee Company grant the 

widest powers to the holder of an original or a certified copy of this 

Merger Plan for the purpose of or in relation to the final completion 

of the Merger and, consequently, preparing all confirmations, 

additions or alterations as may prove necessary, carrying out all acts 

and formalities as may be useful to facilitate the transfer of the 

Transferor Company's assets and liabilities and, finally, fulfilling any 

and all formalities and making any useful and necessary declarations. 

 

 12. MODIFICATION 
 

 The Transferee Company and the Transferor Company may jointly 

consent to any modification of, or addition to, this Merger Plan or to 

any condition which a relevant judicial, administrative or 

governmental authority may approve or impose. 

 

 13. COSTS AND DUTIES 
 

 All costs, duties and fees relating to the Merger shall be borne by the 

Newco SE subject to completion of the Merger. 

 
 14. ELECTION OF DOMICILE 

 

 For the purpose of the execution hereof and the acts or minutes 

that shall follow or result herefrom, the Parties elect domicile at 

their respective registered offices. 

 

 15. DECLARATION OF SINCERITY 
 

 Each of the Parties hereby expressly declares, a fraudulent 

declaration being subject to the penalties provided by article 1837 

of the French General Tax Code, that this Merger Plan expresses all 

of the contributed property and of the assumed liabilities. 

 

 16. SEVERABILITY 
 

 If, at any time, any provision of this Merger Plan, in whole or in part, is 

or becomes illegal, invalid or unenforceable in any respect under any 

law of any jurisdiction, neither the legality, validity or enforceability of 

the remaining provisions, nor the legality, validity or enforceability of 

such provision under the law of any other jurisdiction, will in any way 

be affected or impaired. An illegal, invalid or unenforceable provision 

shall be replaced by a suitable and equitable provision which comes as 

close as possible to the replaced provision in keeping with the 

economic purposes. The foregoing also applies to gaps in this Merger 

Plan. 
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 17. APPLICABLE LAW - JURISDICTION 
 

 This Merger Plan shall be governed by, and interpreted in accordance 

with, French law, except for (a) all matters that are mandatorily 

governed by the Austrian law applicable to the Transferor Company 

and settled by an Austrian court, and (b) the right of the shareholders 

of the Transferor Company to claim against the Exchange Ratio or 

against the amount of the Cash Compensation, which claim shall be 

governed by Austrian law. 

 

 

 All disputes arising out of or in connection with this Merger Plan 

(including without limitation with respect to the existence, validity, 

performance, termination and interpretation of this Merger Plan and 

any non-contractual obligation arising out of or in connection with this 

Merger Plan) shall be finally settled under the Rules of Arbitration of 

the International Chamber of Commerce by three arbitrators 

appointed in accordance with the said Rules. The place of the 

arbitration shall be Paris. The language of the arbitration shall be 

English. 

 

  

 Executed in Vienna, on 16 December 2012 

 

 

Vivalis 

 

Represented by Franck Grimaud 

Intercell  

 

Represented by Thomas Lingelbach and Reinhard Kandera 

 

(signed) 
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LIST OF SCHEDULES 

 

 Schedule 1 Draft terms of the articles of association of 

Newco SE 

 

 Schedule 2 Interim financial statements of the Transferee 

Company on 30 June 2012 

 

 Schedule 3 Pro Forma Accounts of the Transferor Company 

as at 30 June 2012 

 

 Schedule 4 Off balance commitments as at 30 June 2012 

 

 Schedule 5 Procedures related to negotiations for 

employee involvement in Newco SE 

 

 

 






































































































































